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Association  Annual  Meeting  January  19 

The  annual  meeting  of  the  Federal  Communications  Bar  Association 
will  be  held  on  January  19,  1945,  at  the  Statler  Hotel,  in  Washington, 
D.  C.  This  meeting,  at  w’hich  the  officers  for  the  coming  year  will  be 
elected,  will  take  place  at  4 :30  p.  m.  A  banquet  will  be  held  at  7 :30  p.  m. 
in  the  South  American  Room  of  the  same  hotel.  Paul  Porter,  the  new 
Chairman  of  the  P.  C.  C.,  and  James  Lawrence  Fly,  recent  Chairman, 
have  indicated  that  they  will  participate. 

All  members  are  urged  to  attend  both  the  business  meeting  and  the 
banquet.  Reservations  for  the  latter  should  be  placed  with  Byron  (?. 
Carson,  Tower  Building,  Washington,  D.  C. 


Radio  Engineers  Speak  at  Association  Meeting 

Members  who  were  unable  to  attend  missed  a  very  interesting  and 
plea.sant  time  at  the  meeting  held  by  the  Association  at  the  home  of  Mr. 
Louis  Caldwell  on  September  29,  1944.  Those  who  were  present  enjoyed 
themselves  thoroughly.  After  a  splendid  buffet  supper,  the  evening 
a.s.sumed  a  technical  tone  and  informal  talks  were  given  by  Commander 
Craven,  Paul  F.  Godley  and  Everett  Dillard  on  current  radio  engineering 
problems.  The  meeting  was  attended  by  a  large  number  of  members 
and  guests. 

— R.  L.  I. 


Paul  Porter  Succeeds  Fly  as  Commission  Chairman 

Paul  A.  Porter,  a  member  and  former  officer  of  the  Federal  Com¬ 
munications  Bar  As.sociation,  was  on  December  21  given  an  interim 
appointment  by  President  Roosevelt  as  Chairman  of  the  Federal  Com¬ 
munications  Commission,  succeeding  James  Lawrence  Fly,  who  resigned 
as  of  November  15. 

The  President  sent  to  the  Senate  on  November  16  his  nomination  of 
Mr.  Porter  to  fill  the  unexpired  seven-year  term  of  Mr.  Fly  and  let  it  be 
known  that  he  intended  to  designate  him  chairman  after  confirmation. 
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Because  Mr.  Porter  was  vacationing:  in  Florida  and  unavailable  for 
appearance  before  the  Senate  Interstate  Commerce  Committee,  no  action 
was  taken  by  the  Senate.  Confirmation  of  the  appointment  will  be  con¬ 
sidered  by  the  new  Senate  when  Congrress  reconvenes  and  little  opposi¬ 
tion  is  anticipated. 

Mr.  Porter  has  served  in  several  important  positions  in  the  Roosevelt 
Administration  and  was  publicity  director  of  the  Democratic  National 
Committee  during:  the  recent  presidential  campaign.  From  1937  to  1940, 
however,  he  was  Washington  counsel  to  Columbia  Broadcasting  System 
and  assistant  to  Harry  C.  Butcher,  then  C.  B.  S.  vice-president. 

Former  Chairman  Fly  has  opened  offices  in  New  York  City  for  the 
practice  of  law.  In  accepting  his  resignation  from  the  Commission, 
however,  the  President  stated  that  Mr.  Fly  was  only  on  “furlough”  and 
that  he  would  seek  his  help  from  time  to  time,  particularly  in  the  field  of 
international  communications.  Referring  to  Mr.  Fly’s  fifteen  years  in 
government  service  in  the  performance  of  “apparently  thankless  taslcs,” 
President  Roosevelt  said,  “Few  men  have  so  proud  and  effective  a  record 
in  public  sendee.” 

Philip  Shuebruk,  an  attorney  on  the  Commission’s  staff  and  formerly 
Mr.  Fly’s  assistant,  will  be  associated  with  him  in  the  practice  of  law,  and 
Miss  Charlotta  Gallap,  his  confidential  secretary,  will  go  with  him,  also. 

— E.  D.  J. 


Commissioner  Jett  Temporary  Chairman 

On  November  16  President  Roosevelt  designated  Commissioner 
E.  K.  Jett  interim  chairman  of  the  Commission,  to  serve  until  confirma¬ 
tion  of  Paul  A.  Porter’s  appointment  as  Commissioner  to  complete  former 
Chairman  Fly’s  unexpired  term.  Mr.  Jett  was  appointed  to  the  Commis¬ 
sion  to  fill  the  vacancy  created  by  the  expiration  of  the  term  of  George 
Henry  Payne. 

No  one  has  been  nominated  to  fill  the  vacancy  on  the  Commission 
which  resulted  from  the  retirement  of  T.  A.  M.  Craven. 

— E.  D.  J. 


Willoughby  Promoted  to 
Chief  Broadcast  Engineer  of  Commission 

On  October  17  the  Commission  announced  the  appointment  of  John 
A.  Willoughby,  Acting  Chief  of  the  Broadcast  Division  since  August, 
1944,  to  Assistant  Chief  Engineer  and  Chief  of  the  Broadcast  Division. 
He  succeeds  Manfred  K.  Toeppen  in  the  position  of  As.sistant  Chief 
Engineer,  Mr.  Toeppen  having  resigned  that  position  and  his  position  of 
Chief  of  the  Common  Carrier  Division  of  the  Engineering  Department  to 
enter  private  engineering  practice  with  offices  in  New  York  City.  Mr. 
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Toeppen  had  been  with  the  Commission  since  May  1,  1935.  Mr.  Wil¬ 
loughby  entered  the  services  of  the  Federal  Radio  Commission,  prede¬ 
cessor  of  the  FCC,  in  August,  1930. 

Clure  H.  Owen,  Chief  of  the  Hearing  Section  of  the  Broadcast 
Division  of  the  Engineering  Department,  was  named  Assistant  Chief  of 
the  Broadca.st  Division,  the  position  held  by  Mr.  Willoughby  prior  to  his 
becoming  Chief  of  the  Division. 

— E.  D.  J. 


FCC  Frequency  Allocation  Hearing 

The  FCC  began  hearings  on  the  allocations  of  bands  of  frequencies 
in  the  radio  .spectrum  from  10  to  30,000,000  kilocycles  on  Thursday, 
September  28,  and  they  were  concluded  on  November  2.  The  first  few 
days  were  devoted  to  the  Radio  Technical  Planning  Board’s  proposals 
for  the  allocation  of  frequencies  to  the  non-governmental  radio  serv'ices. 
The  rest  of  the  hearings  were  also  confined  to  non-government  services, 
inasmuch  as  the  needs  of  the  government  services  are  the  concern  of  the 
Interdepartment  Radio  Advisory  Committee  (IRAC).  IRAC  is  com¬ 
posed  of  representatives  of  12  Federal  agencies  and  its  function  is  to 
make  recommendations  on  the  assignment  of  frequencies  to  government 
agencies. 

The  Chairman  of  the  Commission  indicated  that  the  Commission 
would  reach  its  conclusions  promptly.  They  are  then  to  be  made  avail¬ 
able  to  the  State  Department,  which  has  the  responsibility  of  presenting 
proposals  to  the  Inter-American  Radio  Conference  to  be  held  in  Rio  de 
Janeiro  .some  time  early  next  year.  The  next  step  will  be  the  presentation 
of  the  Inter-American  Radio  Conference’s  proposals  to  a  world  confer¬ 
ence. 

The  hearings  held  by  the  Commission  are  an  important  part  of  a 
study  of  tremendous  proportions.  The  spectrum  area  considered  is 
30,000  times  as  large  as  our  550-1600  kilocycles  standard  broadca.st  re¬ 
ceiver  band.  In  the  550  to  1600  kilocycles  spectrum  there  are  more  than 
900  stations.  The  portion  of  the  spectrum  with  which  the  Commission 
is  now  dealing  involves  as  many  problems  proportionately  as  do  the  900 
stations  in  the  standard  broadcast  spectrum.  Each  service  or  organiza¬ 
tion,  after  its  requirements  of  spectrum  have  been  presented,  must  be 
proportioned  in  the  10  to  30,000,000  kilocycle  spectrum.  In  1936,  when 
the  last  allocation  hearing  was  held  before  the  FCC,  the  Commission 
covered  only  the  portion  of  the  spectrum  above  30,000  kilocycles.  The 
confusion  in  the  radio  art’s  advance  in  this  use  of  the  radio  spectrum  is 
well  marked  by  the  many  reque.sts  for  the  same  portion  of  the  spectrum 
at  the  present  time.  To  specify  to  which  service  the  desired  spectrum 
will  be  given  is  the  Commis.sion ’s  primary  problem.  Just  to  what  extent 
the  war  will  increase  or  decrease  the  problem  is  not  known. 
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One  of  the  principal  problems  has  been  to  allocate  frequency 
modulation  and  television,  and  considerable  time  and  testimony  was 
devoted  to  the  problem  during  the  hearings.  Kenneth  A.  Norton,  a  radio 
engineer  appearing  on  behalf  of  the  PCC,  testified  that  FM  must  be 
moved  upwards  in  the  spectrum  “if  we  are  to  enjoy  the  interference-free 
broadcasting  serv’ice  w'hich  the  industry  is  leading  the  public  to  expect.” 
At  the  present  time  FM  is  located  “downstairs”  between  42  and  50  me. 
IRAC  recommended  channels  between  42  and  54,  while  RTPB  recom¬ 
mended  channels  between  51  and  56.  As  to  television.  Mr.  Norton  .said, 
in  his  appearance  before  the  Commission  on  October  28,  that  the  expected 
range  for  a  transmitting  antenna  at  1000  feet  would  be  at  maximum  in 
the  band  between  500  and  1500  me.  He  concluded  that  “no  experience 
which  I  have  had  in  the  past  few  years  would  lead  me  to  change  that 
prediction.”  Television  is  presently  located  between  50  and  500  me. 
IRAC  recommended  channels  between  54  and  108  me,  with  channels  be¬ 
tween  460  and  956  being  designated  for  eventual  use,  while  RTPB  recom¬ 
mended  channels  between  60  and  114,  17  channels  below  250  me,  and 
experimental  channels  between  460  and  1060  me. 

One  of  the  most  interesting  suggestions  presented  to  the  Commission 
was  the  po.ssible  use  of  subscription  radio.  It  was  suggested  by  Joseph  L. 
Weiner,  who  represented  the  Muzak  Corporation.  In  his  testimony 
(Oct.  12)  he  asked  for  a  “suitable  number”  of  channels  for  a  new  system 
to  be  known  as  “subscription  radio,”  which  is  based  upon  a  plan  for 
sending  three  types  of  programs  over  three  channels,  one  for  classified 
mu-sic,  one  for  light  music,  and  one  for  talking.  A  “pig  squeal”  would 
accompany  that  particular  part  of  the  spectrum  and  the  listener  would 
have  to  rent  (from  Muzak)  a  device  which  would  filter  out  the  noise.  It 
was  estimated  that  .such  filtering  would  cost  the  listener  about  five  cents 
a  day.  In  return  the  listener  w’ould  receive  programs  free  of  all  advertis¬ 
ing,  since  all  revenue  would  come  from  the  rental  of  the  filtering  device. 
Mr.  Weiner  pointed  out  that  this  service  w’ould  come  to  the  public  without 
requiring  it  to  buy  additional  listening  facilities  and  without  interfering 
in  any  way  wuth  the  listener’s  choice  in  program  selection  from  either 
the  old  or  the  new  system.  The  serv  ice  would  be  available  to  any  home 
with  an  FM  receiver. 

The  long-disputed  argument  as  to  whether  television  should  be  given 
to  the  public  immediately  upon  termination  of  the  war  or  should  be  de¬ 
layed  in  anticipation  of  radical  changes  in  equipment  was  high-lighted 
on  October  14  through  the  testimony  of  Joseph  Ream,  representing  the 
Columbia  Broadcasting  System,  and  Frederick  A.  Long,  Director  of 
Television  and  Motion  Pictures  for  the  advertising  agency  of  Batten, 
Barton,  Durstine  and  Osborne,  Inc,  (appearing  at  the  invitation  of  the 
Television  Broadcasters  As.sociation.)  Joseph  Ream,  w’ho  read  a  state¬ 
ment  prepared  by  Vice  President  Paul  Kersten,  said  that  Federal  Tele¬ 
phone  and  Radio  Corporation  of  New  York  had  accepted  a  CBS  order 
for  “a  wholly  new  type  of  television  transmitter  to  be  delivered  within 
eight  months.”  Mr.  Ream  believed  that  CBS  could  get  the  “new  type 
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improved-picture  wide-band”  television  on  the  market  one  year  from  the 
time  of  the  hearing.  The  new  transmitter  being  manufactured  by  Fed¬ 
eral  for  CBS  was  said  to  be  able  to  combine  the  visual  and  sound  trans¬ 
mission  on  the  same  carrier  frequency.  Frederick  A.  Long,  however,  on  a 
basis  of  one  and  a  half  years  of  successful  use  of  television,  has  a  different 
opinion  as  to  when  the  public  should  be  allowed  to  have  television.  He 
.said  that  “any  plan  to  defer  the  availability  of  television  to  the  broad¬ 
caster,  the  program  sponsor,  and  the  public  itself  would  be  unwarranted,” 
and  that  “television  can  progress  to  an  industry  serving  large  numbers 
within  a  rea.sonably  short  period  after  the  war  if  the  pictures  delivered 
to  the  receivers  are  as  good  as  those  currently  seen  on  studio  monitor 
screens.” 

To  climax  the  television-now-or-later  problems,  Raymond  E.  Nelson, 
Vice  President  of  the  Charles  M.  Storm  Company,  Inc.,  stated  that  most 
of  the  “insurmountable  problems  encountered  in  television  program¬ 
ming”  are  imaginary  and  that  television  “is  here  today — right  now;  an 
advertising  giant  awaits  only  the  loosening  of  his  chains  to  render  staunch 
serv'ice  to  American  industry.” 

Twelve  days  later  Niles  Trammell,  President  of  the  National  Broad¬ 
casting  Company,  te.stified  in  agreement  with  Mr.  Nelson.  Mr.  Trammell 
said,  “We  are  convinced  that  television  will  become  a  highly  effective 
advertising  medium.  There  is  reason  to  believe  that  television  may  offer 
even  more  new  employment  in  the  coming  post-war  period  than  sound 
broadca.sting  did  after  the  last  war.  Both  industry  and  the  people  should 
be  freed  from  the  groundless  expectation  that  television  equipment  will 
be  made  suddenly  obsolete  by  a  complete  change  to  new  frequencies  and 
standards.  Broadca.sters  will  not  invest  if  people  are  warned  that  the 
receiving  equipment  they  purchase  may  be  made  obsolete  by  the  stroke 
of  a  pen.”  On  the  same  date,  Mr.  C.  B.  Han-son,  Vice  President  and 
Chief  Engineer  of  the  National  Broadcasting  Company,  recognized  the 
complexity  of  the  problem  when  he  said.  “In  my  opinion  some  testimony 
here  on  television  has  somewhat  beclouded  this  issue.  Unconsciously, 
perhaps,  an  impression  has  been  created  that  there  are  two  alternatively 
available  systems  of  television.  I  would  like  to  emphasize  that  there  is 
but  one  tried  and  tested  alternative  system  in  existence  and  it  bears  the 
stamp  of  approval  of  the  overwhelming  majority  of  the  engineers  of  the 
industry.” 

The  hearings,  which  were  primarily  to  secure  information  and 
advice  for  the  assignment  of  frequencies  to  the  various  classes  of  non¬ 
governmental  services,  gave  the  Commission  access  to  the  advice  of  more 
than  200  experts  from  scientific,  industrial,  and  education  fields,  more 
than  5,000  pages  of  testimony,  and  more  than  500  exhibits. 

—V.  P.  W. 
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Announcement  of  Sponsored  Programs 

On  September  26,  1944,  the  Commission  issued  an  order  initiating  a 
proceeding  (Docket  No.  6672)  involving  a  new  rule  with  respect  to  the 
announcement  of  sponsored  programs.  After  consideration  of  the 
proposed  rule  and  suggested  revisions,  the  Commission  adopted  and 
promulgated  the  following  rule: 

“Section  3.409.  Sponsored  Programs,  Announcement  of: 

“(a)  In  the  case  of  each  program  for  the  broadcasting  of  which  money, 
services,  or  other  valuable  consideration  is  either  directly  or  indirectly  paid  or 
promised  to.  or  charged  or  received  by,  any  radio  broadcast  station,  the  station 
broadcasting  such  program  shall  make,  or  cause  to  be  made,  an  appropriate 
announcement  that  the  program  is  sponsored,  paid  for,  or  furnished,  either  in 
whole  or  in  part. 

“(b)  In  the  case  of  any  political  program  or  any  program  involving  the 
discussion  of  public  controversial  issues  for  which  any  records,  transcriptions, 
talent,  scripts,  or  other  material  or  services  of  any  kind  are  furnished,  either 
directly  or  indirectly,  to  a  station  as  an  inducement  to  the  broadcasting  of  such 
program,  an  announcement  shall  be  made  both  at  the  beginning  and  con¬ 
clusion  of  such  program  on  which  such  material  or  services  are  used  that  such 
records,  transcriptions,  talent,  scripts,  or  other  material  or  services  have  been 
furnished  to  such  station  in  connection  with  the  broadcasting  of  such  program; 
provided,  however,  that  only  one  such  announcement  need  be  made  in  the 
case  of  any  such  program  of  five  minutes’  duration  or  less,  which  announcement 
may  be  made  either  at  the  beginning  or  conclusion  of  the  program. 

“(c)  The  announcement  required  by  this  section  shall  fully  and  fairly  dis¬ 
close  the  true  identity  of  the  person  or  persons  by  whom  or  in  whose  behalf 
luch  payment  is  made  or  promised,  or  from  whom  or  in  whose  behalf  such 
services  or  other  valuable  consideration  is  received,  or  by  whom  the  material 
or  services  referred  to  in  subsection  (b)  hereof  are  furnished.  Where  an  agent 
or  other  person  contracts  or  otherwise  makes  arrangements  with  a  station  on 
behalf  of  another,  and  such  fact  is  known  to  the  station,  the  announcement 
shall  disclose  the  identity  of  the  person  or  persons  in  whose  behalf  such  agent 
is  acting  instead  of  the  name  of  such  agent.  ^ 

“(d)  In  the  case  of  any  program,  other  than  a  program  advertising  com¬ 
mercial  products  or  services,  which  is  sponsored,  paid  for  or  furnished,  either 
in  whole  or  in  part,  or  for  which  matenal  or  services  referred  to  in  subsection 
(b)  hereof  are  furnished,  by  a  corporation,  committee,  association  or  other 
unincorporated  group,  the  announcement  required  by  this  section,  shall  disclose 
the  name  of  such  corporation,  committee,  association  or  other  unincorporated 
group.  In  each  such  case  the  station  shall  require  that  a  list  of  the  chief 
executive  officers  or  members  of  the  executive  committee  or  of  the  board  of 
directors  of  the  corporation,  committee,  association  or  other  unincorporated 
group  shall  be  made  available  for  public  inspection  at  one  of  the  radio  stations 
carrying  the  program. 

“(e)  In  the  case  of  programs  advertising  commercial  products  or  services, 
an  announcement  stating  the  sponsor’s  corporate  or  trade  name  or  the  name 
of  the  sponsor’s  product,  shall  be  deemed  sufficient  for  the  purposes  of  this 
section  and  only  one  such  announcement  need  be  made  at  any  time  during  the 
course  of  the  program.’’ 

— R.  L.  I. 
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Investigation  of  the  FCC 

The  investigation  of  the  Federal  Communications  Commission  which 
was  authorized  on  January  19, 1943,  by  House  Resolution  No,  21,  has  been 
concentrated  during  recent  weeks  on  taking  testimony  in  connection  with 
the  sale  of  Station  WMCA,  in  New  York  City.  Since  the  select  committee 
began  its  inquiry,  two  general  counsels  and  the  first  committee  chairman 
have  resigned,  the  second  general  counsel,  Mr.  John  J.  Sirica,  having 
announced  his  resignation  recently  when  a  majority  of  the  committee 
decided  to  continue  the  hearings  on  the  WMCA  matter  in  executive 
session. 

It  is  expected  that  the  investigation  will  terminate  with  the  adjourn¬ 
ment  of  this  session  of  Congress  and  that  a  report  of  the  Conunittee  will 
be  submitted  later.  The  report,  covering  the  Committee’s  inquiry  over 
a  period  of  almost  two  years  into  many  matters  handled  by  the  Commis¬ 
sion,  may  point  up  the  desirability  of  new’  legislation  relative  to  regula¬ 
tion  of  the  communications  industry. 

— E.  D.  J. 


Investigation  to  Determine  Radio 
Frequencies  For  Railroad  Use 

The  Commission  initiated  an  investigation  (Docket  No.  6593)  to  de¬ 
termine  the  need  of  radio  frequencies  by  the  various  railroad  carriers. 
The  proceeding  was  held  before  Commissioner  Walker,  presiding.  Com¬ 
missioner  Case  and  Commissioner  Jett.  The  hearing  started  September 
13,  1944,  and  concluded  September  18,  1944.  During  the  course  of  the 
proceeding  representatives  of  the  railroad,  manufacturers  and  other 
parties  gave  the  Commission  the  benefit  of  their  experiences  and  research 
in  various  phases  of  communication  systems  adaptable  for  use  in  railroad 
operation. 

— R.  L.  I. 


Recent  Commission  Decisions 

Application  of  Doughty  &  Welch  Electric  Company,  Inc.,  Assignor,  and  Fall  River 
Broadcasting  Company,  Assignee,  for  Consent  to  Assignment  of  License;  Docket 
No.  590Z;  Decided  October  16,  1944. 

On  April  18,  1940,  Doughty  &  Welch  Electric  Co.,  Inc.,  the  licensee 
of  Station  WSAR,  1480  kc.,  1  kw.,  unlimited  time.  Fall  River,  Massachu¬ 
setts,  contracted  to  sell  the  station  to  the  Fall  River  Herald-News  Publish- 
ing  Company  for  $175,000.  The  contract,  afterwards  assigned  to  the 
Fall  River  Broadcasting  Company,  Inc.,  also  provided  for  the  retention  of 
William  T.  Welch,  the  principal  stockholder  of  the  assignor,  in  an  ad¬ 
visory  capacity  by  the  assignee,  for  a  period  of  five  years  at  $2,500.  per 
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annum,  during  which  time  Mr.  Welch  agreed  not  to  engage  in  the  broad¬ 
casting  business  in  competition  with  WSAR  within  a  100  mile  radius  of 
Fall  River. 

A  hearing  was  held  on  the  assignment  application  filed,  pursuant  to 
the  agreement,  in  December,  1940,  but  a  determination  of  the  case  was 
deferred  pending  Commission  consideration  of  newspaper  ownership  of 
broadcast  stations  under  its  Orders  79  and  79-A.  A  further  hearing  was 
ordered  by  the  Commission  in  January,  1944.  Following  this  hearing  in 
June  and  July,  the  Commission  on  October  16,  1944,  issued  a  Decision 
and  Order  granting  the  assignment. 

The  decision  notes  that  although  WSAR  is  the  only  broadcast  sta¬ 
tion  in  Fall  River,  and  the  assignee  is  controlled  by  the  company  pub¬ 
lishing  the  only  daily  English-language  newspaper  in  Fall  River,  a  num¬ 
ber  of  other  broadcast  stations  render  primary  service  to  the  Fall  River 
area,  and  12  other  daily  newspapers — ten  English  language  and  two 
foreign  language — have  substantial  circulations  in  Fall  River.  The  city 
of  Fall  River  is  a  part  of  the  retail  trade  area  which  includes  Providence, 
Rhode  Island,  and  New  Bedford,  Massachusetts,  as  well. 

In  its  decision  the  Commission  states  that  it  has  heretofore  indi¬ 
cated  serious  doubts  whether  broadcast  stations  should  be  licensed  under 
conditions  where  responsibility  for  management  is  placed  in  the  hands 
of  trustees  without  beneficial  interest,  for  management  in  the  manner  of 
trust  properties.  Although  the  assignee  here  is  a  subsidiary  of  the  Fall 
River  Herald-News  Publishing  Company,  the  stock  of  which  is  held 
under  a  trust  agreement  for  the  benefit  of  the  six  daughters  of  the  late 
Cornelius  F.  Kelly,  the  Commission  finds  that  provision  has  been  made 
for  competent  interested  management  of  the  station  by  trustees  who 
have  shown  it  will  be  a  matter  of  primary  interest  with  them,  and  the 
station  will  be  managed  by  a  competent  experienced  executive.  The 
assignee  proposes  to  improve  the  station,  and  the  evidence  presented 
affords  assurance  that  the  operation  of  WSAR  by  the  assignee  will  pro¬ 
vide  a  service  efficient  yet  on  a  broad  basis  consonant  with  the  obligation 
of  licensees  to  render  sendee  in  the  general  public  interest. 


Application  of  Joo  L.  Smith,  |r.  (W|L5),  Bockloy,  Wost  Virginia,  for  Conitmction 

Pormit;  Docket  No.  5972;  Decided  September  14,  1944. 

Station  WJLS  now  operates  on  1240  kc.  with  250  watts  power,  un¬ 
limited  time.  The  licensee  seeks  a  construction  permit  to  make  changes 
in  equipment,  change  frequency  to  560  kc.  and  reduce  night  power  to 
100  watts. 

On  July  6,  1944,  the  Commission  issued  Proposed  Findings  con¬ 
cluding  that  the  application  should  be  denied  because  the  change  from 
a  local  to  a  regional  frequency  as  proposed  would  not  be  conducive  to 
efficient  use  of  the  frequency  nor  in  accordance  with  sound  allocation 
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principles  (VII  F.C.B.J.  6,  p.  23).  Following  oral  argument  on  Sep¬ 
tember  6,  1944,  however,  the  Commission  on  September  14  issued  Find¬ 
ings  of  Fact,  a  Conclusion  and  Order  that  the  application  be  granted. 

Under  the  Standards  of  Good  Engineering  Practice,  assignment 
of  a  Class  IV  station  to  a  regional  channel,  as  here  requested,  may  be 
made  on  condition  “that  interference  will  not  result  to  any  Class  III 
station  .  .  Also,  the  Standards  require  a  showing  that:  (a)  there 
are  no  other  transmission  facilities  in  the  town  or  towns  in  the  proposed 
service  area;  (b)  there  is  no  local  channel  assignment  available  for  that 
area;  (c)  adequate  economic  support  is  not  available  for  a  Class  III 
station;  and  (d)  it  is  not  practical  from  aa  engineering  standpoint  to 
establish  a  Class  III  station  and  it  would  not  prevent  the  establishment 
of  any  Cla.ss  III  station  on  that  channel  or  adjacent  channels. 

The  Commission  concludes  that  although  the  proposed  operation  of 
WJLS  results  in  interference  to  WCHS  (a  Class  III  station  on  the 
580  kc.  adjacent  channel)  during  the  day,  this  interference  area  is  to 
the  0.64  mv/m  contour,  which  is  included  in  the  WJLS  primary  service 
area  and  the  population  residing  therein  is  more  closely  identified  with 
Berkley  than  with  Charleston,  SVest  Virginia,  the  location  of  WCHS. 
Therefore,  there  will  be  no  loss  of  service  to  this  area,  since  it  will  be 
served  by  WJLS. 

Here  there  are  no  other  transmission  facilities  in  the  proposed 
service  area.  Although  the  1240  kc.  local  channel  assignment  remains 
available  for  u.se  by  WJLS,  still  its  operation  on  560  kc.  will  provide  a 
significant  gain  of  110,741  persons  in  an  area  of  1,390  square  miles 
during  daytime  hours.  With  reference  to  whether  adequate  economic 
support  is  available  for  a  Class  III  station,  the  Commission  concludes 
that  there  is  no  question  of  the  applicant’s  financial  ability  to  carry  out 
its  proposed  operation.  Finally,  with  reference  to  whether  it  would  be 
practicable  from  an  engineering  point  of  view  to  establish  a  Class  III 
station,  the  Commission  notes  that  the  applicant  intends  to  apply  for 
an  increase  in  power  to  1  kw.  day,  500  watts  night,  when  materials  and 
equipment  become  available  for  operation  on  this  frequency  as  a  Class 
III  station. 


Application  of  Richland,  Inc.,  for  Renewal  of  License  of  Station  WMAN;  Docket  No. 

6301;  Decided  October  2.  1944. 

In  1942  the  Commission  designated  for  hearing  the  application  of 
Richland,  Inc.,  for  renewal  of  license  of  Station  WMAN,  1400  kc,  250 
watts,  unlimited  time,  Mansfield,  Ohio,  to  determine  whether  any  mis¬ 
statements  or  false  or  misleading  information  were  contained  in  the 
original  applications  for  a  construction  permit  for  WMAN  which  were 
filed  in  1938  and  1939  by  the  licensee.  Hearing  was  held  on  the  renewal 
application  in  June  and  August,  1942.  On  October  2,  1944,  the  Com¬ 
mission  issued  its  Decision  and  Order  granting  the  WMAN  renewal  of 
license. 
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The  decision  states  that  the  evidence  presented  at  the  hearing  indi¬ 
cates  that  the  original  officers  of  Richland,  Inc,,  made  several  false  and 
misleading  statements  and  representations  in  the  application  for  a  con¬ 
struction  permit  concerning  the  financial  condition  of  the  applicant  and 
failed  to  state  that  158  shares  of  stock  of  the  original  200  shares  issued 
veere  purchased  from  money  borrowed  from  Monroe  F.  Rubin  on  90-day 
notes,  the  loans  being  made  not  sooner  than  two  days  before  the  hearing. 
However,  none  of  the  officers  who  had  responsibility  for  these  misrepre¬ 
sentations  are  not  associated  with  the  corporation  in  any  capacity; 
and  there  is  no  convincing  evidence  that  the  present  officers  have  made 
false  or  misleading  statements  to  the  Commission  or  that  Rubin  exer¬ 
cised  control  over  WMAN  prior  to  June  18,  1940,  when  the  Commission 
approved  transfer  of  control  to  him. 

The  decision  concludes  that  the  Commission  does  not  approve  the 
acts  of  Rubin  in  knowingly  providing  funds  to  enable  the  applicant  to 
make  a  showing  of  financial  stability  which  it  did  not  in  fact  possess; 
however,  it  does  not  feel  that  the  information  before  it  would  warrant 
refusal  to  renew  the  license  of  the  applicant  and  deletion  of  the  service 
rendered  by  its  station  to  the  communitv. 

— J.  P.  S. 


ApplicaHon  of  Iowa  State  College  of  Agriculture  and  Mechanic  Arts  (WOl).  for 

Special  Service  Authorization;  Docket  No.  6541.  Decided  December  9,  1944. 

This  proceeding  arose  upon  the  application  of  Iowa  State  College, 
licensee  of  Radio  Station  WOI,  Ames,  Iowa,  for  a  special  service 
authorization  (Section  1.366,  F.  C.  C.  Rules  and  Regulations)  to  operate 
with  5  kilowatts  power  from  6  A.  M.,  C.  W.  T.,  to  local  sunrise.  (Dur¬ 
ing  the  year  this  would  mean  additional  operating  time  ranging  from 
15  minutes  to  2%  hours.)  The  station  is  presently  licensed  to  operate  on 
the  frequency  of  640  kc  with  power  of  5  kilowatts  from  local  sunrise  to 
local  sunset.  Section  3.25(a)  of  the  Commission’s  Rules  and  Regula¬ 
tions  provides  that  there  may  be  assigned  to  the  640  kc  frequency  one 
Class  I  station  and  Class  II  stations  operating  limited  time  or  daytime 
only.  On  August  3,  1943,  the  Commission  granted  the  licensee  authority 
to  operate  as  requested,  except  with  1  kilowatt  power,  to  local  sunrise. 
Earl  C.  Anthony,  Inc.,  licensee  of  Radio  Station  KFI,  Los  Angeles,  oper¬ 
ating  as  the  Class  I  station  on  the  640  channel,  with  50  kilowatts  power, 
unlimited  time,  petitioned  the  Commission  to  reconsider  its  action;  on 
September  7,  1943,  the  grant  was  set  aside  and  the  application  was 
designated  for  hearing  with  KFI  as  a  party  to  the  proceeding.  After 
consideration  of  the  evidence  adduced  at  the  hearing,  the  Commission 
issued  its  Proposed  Findings  of  Fact  and  Conclusions,  wherein  it  was 
concluded  to  grant  the  application  (with  5  kilowatts  power).  After 
exceptions  and  oral  argument,  the  Comnpssion  decided,  on  December  9, 
1944,  to  grant  a  special  service  authorization  permitting  WOI  to  operate, 
with  power  reduced  to  1  kilowatt,  from  6 :00  A.  M.,  C.  W.  T.,  until  8 :00 
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A.  M.,  C.  W.  T.,  during;'  the  months  of  December,  January  and  Febru¬ 
ary  ;  and  from  6 :00  A.  M.,  C.  W.  T.,  until  average  local  sunrise  time  at 
Ames  during  other  months  when  6:00  A.  M.,  C.  W.  T.,  occurs  prior  to 
local  sunrise. 

The  principal  issues  to  be  determined  at  the  hearing  were  (1)  the 
extent  of  electrical  interference  which  would  be  caused  to  the  operation 
of  Station  KFI  within  its  primary  and  secondary  service  areas,  and 
(2)  the  merits  of  the  program  service  proposed  by  Station  WOI  during 
the  additional  hours  of  operation  requested. 

The  Commis.sion  found  that  Iowa  State  College  has  a  normal  enroll¬ 
ment  of  6,000  to  6,500  students,  and  a  faculty  of  500 ;  that  it  renders  an 
educational  ser\’ice  partly  by  the  use  of  radio,  to  residents  of  the  State 
through  its  College  Extension  Service;  that  it  has  operated  since  1922 
on  a  noncommercial  basis ;  and  that  until  April  13,  1940,  it  had  operated 
with  5  kilowatts  power  from  6  A.  M.  to  local  sunset,  when  its  hours  of 
operation  were  reduced  to  daytime  only.  The  Commission  further 
found  that  57%  of  the  population  of  Iowa  is  rural  and  that  Station 
WOI  serves  a  predominantly  agricultural  area.  Other  stations  in  Iowa, 
such  as  WHO,  Des  Moines,  WMT,  Cedar  Rapids,  KMA,  Shenandoah, 
and  woe,  Davenport,  have  found  it  appropriate  to  broadcast  farm 
programs,  such  as  WOI  proposes,  during  the  early  morning  hours. 
Applicant  had  formerly  broadcast  between  6  and  7  A.  M.  a  program 
of  market  information  and  analyses,  news,  bulletins,  government  an¬ 
nouncements,  and  talks  on  farm  subjects  by  faculty  specialists.  Market 
information  is  received  by  means  of  a  specially  leased  wire  service  direct 
from  the  United  States  Department  of  Agriculture.  It  was  found  that 
farmers  must  have  market  information  at  an  early  hour  in  order  to  buy 
or  sell  on  markets  of  the  same  day. 

Stations  WOI  and  KFI  are  separated  by  over  1400  miles.  During 
the  additional  time  that  WOI  would  operate  as  requested,  KFI  would  be 
affected  from  4  A.  M.,  P.  W.  T.,  until  sunrise  at  Ames,  Iowa.  The 
programs  of  Station  KFI  during  this  period  consist  of  recorded  and 
transcribed  musical  entertainment,  news,  and  the  “National  Farm  and 
Home  Hour.” 

Operating  as  proposed,  the  Commission  found  that  Station  WOI 
would  be  limited  to  its  3.2  mv/m  contour  by  the  operation  of  Station 
KFI.  With  5  kilowatts  power,  Station  WOI  would  serve  13,300  square 
miles  and  a  population  of  498,000  people,  while  Station  KFI  would  be 
limited  within  its  1.08  mv/m  contour  and  would  suffer  a  loss  of  60,000 
to  100,000  listeners  over  an  area  of  8,300  to  13,000  square  miles  within 
its  primary  service  area.  Its  entire  secondary  service  area  would  be 
subject  to  interference.  Operating  with  1  kilowatt  power  instead  of  5 
kilowatts.  Station  WOI  would  serve  199,600  people  over  an  area  of 
4,760  square  miles.  There  would  be  no  interference  caused  to  Station 
KJh'I  within  its  primary  service  area.  40%  of  its  secondary  service  area 
would  be  affect^  within  its  500  uv/m  50%  field  strength  contour. 
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Three  other  stations,  it  was  found,  serve  small  portions  of  the  area 
in  which  the  primary  service  of  KFI  would  be  affected.  Secondary 
service  is  available  throughout  the  area  of  KFI ’s  secondary  service  from 
stations  in  the  Pacific,  Mountain,  and  Central  Time  Zones.  On  the  other 
hand,  service  is  available  from  Station  WHO,  Des  Moines,  throughout 
the  service  area  of  Station  WOI,  and  portions  of  that  area  receive  service 
from  Stations  KVFD,  KFJB,  WMT,  KRNT,  and  KSO. 

The  Commission  concluded  that  operation  of  Station  WOI  with  1 
kilowatt  during  the  hours  specified  would  provide  a  substantial  service 
without  causing  interference  to  the  primary  service  of  KFI,  although 
there  would  be  some  interference  to  the  secondary  service  of  that  station. 
Commissioners  Walker  and  Durr  wrote  a  separate  concurring  opinion 
in  which  they  stated  that  they  felt  that  the  application  should  be  granted 
in  full  and  Section  3.87  of  the  Rules  and  Regulations  modified  or 
amended,  or  repealed  if  necessary.  Concerning  the  interference  that 
would  be  caused  KFI,  they  said:  “However,  we  do  not  think  that  the 
public  interest  can  be  measured  solely  in  terms  of  the  range  or  intensity 
of  an  electrical  impulse  without  regard  to  what  that  impulse  carries  in 
the  way  of  a  program.  Nor  can  public  interest  be  measured  quanti¬ 
tatively  only  in  terms  of  population  residing  in  a  particular  service  area, 
or  even  in  terms  of  actual  listeners.  ’  ’ 

Commissioner  Jett  wrote  a  dissenting  opinion  in  which  he  indicated 
that  he  did  not  favor  the  granting  of  the  application  because  a  grant 
would  contravene  Section  3.87  of  the  Rules  and  Regulations  and  result 
“in  the  flow  of  a  large  number  of  applications  requesting  similar  treat¬ 
ment,  which,  if  granted,  would  result  in  serious  interference  with  broad¬ 
casting  and  the  piecemeal  repealing  of  the  rule.’’  Commissioner  Ca.se 
concurred  in  this  dissent. 

— C.  E.  T. 


Application  for  Consent  to  Transfer  Control  of  North  Jersey  Broadcasting  Company, 

Inc.  (WPAT>:  Docket  No.  6521;  Decided  November  9,  1944. 

On  November  10,  1944,  the  Federal  Communications  Commission 
announced  its  Decision  and  Order  granting  the  application  for  consent 
to  transfer  control  of  the  North  Jersey  Broadcasting  Company,  Inc., 
licensee  of  station  WPAT,  Paterson,  N.  J.,  from  Frank  Falknor  and 
Rex  Schepp,  transferors,  to  Donald  Flamm.  transferee.  Commissioner 
Walker  dis.sented  to  the  decision. 

The  transfer,  which  amounted  to  50%,  constituted  a  transfer  of 
control  requiring  the  Commission’s  approval,  pursuant  to  the  terms  of 
Sec.  310(b)  of  the  Communications  Act,  according  to  the  Commission. 
Flamm ’s  attorney,  Colin  C.  Ives,  had  suggested  that  a  contract  be  drawn 
up  under  which  the  shares  of  Schepp  and  Falknor  would  be  placed  in 
escrow  pending  the  Commission’s  approval.  The  transferors  objected, 
however,  saying  that  a  transfer  of  their  50%  stock  interest  did  not 
amount  to  a  transfer  of  control  requiring  the  Commission’s  approval. 


Journal  of  the  Federal  Communications  Bar  Association  13 


All  parties  then  agreed  that  a  transfer  of  49%  of  the  stock  with  an 
option  to  Flamm  to  purchase  the  remaining  1%  of  the  transferors’  stock, 
would  not  constitute  a  transfer  of  control.  Falknor  executed  an  irrevo¬ 
cable  power  of  attorney  designating  Ives  as  his  proxy  to  vote  the  1%  of 
the  stock  covered  by  an  option.  Shortly  afterwards  Ives  wrote  a  letter 
to  the  Commission  advising  it  of  Flamm ’s  purchase  of  WPAT’s  49% 
and  of  Flamm ’s  possession  of  an  option  to  purchase  an  additional  1%. 
Ives  requested  that  the  Commission  arrive  at  an  early  conclusion  as  to 
whether  the  purchase  was  a  transfer  of  control  requiring  approval. 

Before  this  time  a  stockholders  meeting  was  held  and  Schepp  and 
Falknor  resigned  their  directorships.  Flamm  was  elected  to  one  of  the 
directorships;  he  subsequently  was  elected  Chairman  of  the  Board  of 
Directors.  When  the  application  was  filed  with  the  Commission,  nothing 
was  said  regarding  the  proxy  which  authorized  Ives  to  vote  the  1%  of 
the  stock  covered  by  the  option.  In  construing  Sec.  310(b)  of  the 
Communications  Act  of  1934  the  Commission  indicated  that  the  Act 
was  not  to  be  interpreted  by  the  application  of  narrow  legalistic  notions. 
In  concluding  that  the  negotiations  between  Schepp,  Falknor  and 
Flamm  constituted  a  transfer  of  interest,  the  Commission  said:  “Where 
ultimate  legal  ownership  in  a  corporate  licensee  is  evenly  shared  by  two 
interests  and  policy  for  the  corporation  can  be  fixed  only  by  mutual 
agreement,  it  is  clear  that  a  transfer  of  one  of  these  interests  constitutes 
a  change  in  the  composition  of  the  ownership  of  the  corporation,  of 
such  substance  as  to  warrant  Commission  inquiry  into  whether  the 
change  would  ser\’e  the  public  interest.  A  transfer  of  less  than  50% 
of  the  stock  in  any  corporation  may,  in  the  light  of  the  particular 
facts  and  circumstances,  constitute  a  transfer  of  control.  But.  in  every 
situation  where  legal  ownership  of  the  corporation  is  evenly  divided,  a 
transfer  of  one  of  the  two  interests  may  be  found  to  be  a  transfer  of 
control  as  a  matter  of  law,  without  further  inquiry  into  such  facts  as 
the  day-to-day  management  of  the  station,  and  other  factors,  which  may 
bear  on  the  is.sue  of  control  when  the  transfer  of  a  lesser  interest  is 
involved.” 

Since  all  negotiations  and  dealings  between  the  parties  were  thor¬ 
oughly  disclosed  to  the  Commission  as  they  progressed,  the  Commission 
decided  that  there  had  been  no  willful  violation  of  the  terms  of  Sec. 
310(b)  as  would  warrant  any  withholding  of  the  approval  of  the  trans¬ 
fer  to  Flamm.  The  Commission  therefore  decided  that  public  interest 
would  be  .served  by  granting  the  application  for  consent  to  transfer  the 
control  of  the  North  Jersey  Broadcasting  Corporation. 

Commissioner  Walker’s  dissent  was  as  follows:  “I  concur  in  the 
opinion  of  the  majority  of , the  Commission  that  the  arrangements  under 
which  Donald  Flamm  acquired  49%  of  the  capital  stock  of  the  licensee 
corporation  and  an  option  to  purchase  an  additional  1%  interest,  and 
under  w'hich  his  attorney,  in  connection  with  the  same  transaction, 
acquired  an  irrevocable  proxy  to  vote  the  .stock  included  in  the  option, 
constituted  a  transfer  of  control  within  the  meaning  of  Section  310(b) 
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of  the  Communications  Act,  as  amended.  But  I  disagree  with  the  de¬ 
cision  of  the  Commission  which  gives  approval  to  a  transfer  of  this 
nature  after  the  event.  Section  310(b)  contemplates  approval,  in 
writing,  by  the  Commission  prior  to  the  transfer  of  control  of  a  licensee. 
There  are  no  mitigating  circumstances  shown  herein.” 

—V.  W.  P. 


Proposed  Decisions  of  the  Commission 

ApplicaHon  of  WOKO,  Inc.  for  Renewal  of  License;  Docket  No.  6486;  Proposed 

Findings  of  Facts  and  Conclusions  of  the  Commission  Announced  Novemimr  9, 

1944. 

On  November  9,  1944,  the  FCC  is.sued  its  Proposed  Findings  of 
Facts  and  Conclusions  which  looked  toward  a  denial  of  the  application 
of  WOKO,  Inc.,  for  a  renewal  of  licease  for  station  WOKO,  Albany, 
New  York.  Renewal  was  denied  because  of  certain  misrepresentations 
made  to  the  Federal  Radio  Commission  and  the  Federal  Communications 
Commission. 

Station  WOKO,  originally  located  at  Poughkeepsie,  New  York,  was 
a  losing  venture.  Mr.  Raymond  M.  Curtis,  President  and  Director  of 
the  station,  was  unwilling  to  continue  paying  his  portions  of  the  los.ses 
and  suggested  to  Mr.  Harold  E.  Smith,  Secretary,  Treasurer,  Director 
and  General  Manager,  that  the  station’s  license  be  surrendered.  How¬ 
ever,  Mr.  Smith  was  unwilling  to  surrender  the  license  and  decided  to 
investigate  the  pos.sibility  of  securing  a  network  affiliation. 

Mr,  Sam  Pickard,  Vice  President  in  charge  of  station  relations  of 
the  Columbia  Broadcasting  System,  advised  Mr.  Smith  that  Columbia 
would  not  be  interested  in  any  affiliation  with  station  WOKO  as  long 
as  the  station  was  located  at  Poughkeep.sie.  Mr.  Pickard  suggested  that 
the  station  be  moved  to  Albany,  stating  that  if  the  station  were  moved 
to  Albany  and  given  unlimited  time,  Columbia  would  be  interested  in 
having  WOKO  as  an  affiliate. 

Evidence  was  conclusive  to  show  that  there  were  many  conferences 
held  between  Mr.  Smith  and  Mr.  Pickard  concerning  the  proposed  re¬ 
moval  of  station  WOKO  to  Albany.  In  the  course  of  one  of  these  con¬ 
ferences,  Mr.  Pickard  suggested  that  he  would  like  to  purchase  a  25% 
interest  in  the  station.  Mr.  Smith  would  not  agree  to  give  Mr.  Pickard 
25%,  but  it  was  finally  agreed  that  Mr.  Pickard  would  be  given  a  24% 
(240  shares)  stock  interest  in  the  proposed  corporation,  Mr.  Pickard 
was  to  help  secure  the  Columbia  affiliation  for  station  WOKO,  furnish 
experienced  Columbia  engineers  to  construct  the  station  at  Albany,  and 
supply  a  piano  and  new.spaper  publicity  when  the  station  was  opened 
at  Albany. 

The  stock  of  the  proposed  corporation,  by  agreement  of  the  parties, 
was  to  be  distributed  as  follows :  Mr.  Pickai  d,  24%  ;  the  Press  Co.,  Inc., 
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an  option  on  25% ;  Mr.  Smith,  25t/^%,  and  Mr.  Curtis,  25V^%.  At  the 
hearings  it  was  contended  that  Mr.  Pickard’s  240  shares  of  stock  were 
issued  in  the  name  of  R.  K.  Phelps,  but  that  Mr.  Smith  did  not  know 
that  Mr.  and  Mrs.  Phelps  were  not  the  beneficial  owners  and  therefore 
could  not  report  that  fact  to  the  Commis.sion  in  subsequent  applications. 
All  dividends  on  the  240  shares  of  stock  were  mailed  to  Mr.  Phelps  in 
care  of  Mr.  Pickard,  as  he  was  considered  to  be  “business  manager’’  for 
Mr.  Phelps,  When  Mr,  Phelps  learned  from  the  Collector  of  Internal 
Revenue  that  the  stock  was  carried  in  his  name,  he  protested  to  Mr. 
Pickard  and  a.sked  that  the  stock  be  transferred  to  the  true  owner. 

From  January  29,  1935,  to  September  28,  1942,  station  WOKO 
filed  a  total  of  22  applications,  consisting  of  14  renewal  applications,  4 
applications  for  construction  permits,  2  applications  for  licenses  cover¬ 
ing  construction  permits,  and  2  applications  for  modification  of  licenses 
before  the  Commission.  All  of  these  directly  quote  the  stockholders  of 
WOKO  as  follows:  H.  E.  Smith,  251/2%,  R.  M.  Curtis,  25y2%,  The 
Press  Co.,  Inc.,  25%,  R.  K.  Phelps,  24%. 

In  determining  that  the  applicant  could  not  be  entrusted  with  the 
responsibilities  of  a  licensee,  the  Commission  said:  “This  concealment 
was  not  caused  by  inadvertence,  nor  was  it  the  result  of  an  isolated 
incident.  On  the  contrary,  the  testimony  clearly  establishes  that  the 
deception  was  carried  on  at  Pickard’s  instigation  for  approximately  12 
years.  Pickard  was  not  the  only  person  responsible.  He  was  aided 
from  the  inception  of  the  scheme  by  Harold  E.  Smith,  who  has  been  a 
principal  in  WOKO  since  it  was  established,  and  who,  during  the  entire 
period,  has  been  the  General  Manager  in  complete  charge  of  the  station ’s 
operations,  as  well  as  an  officer  and  director  of  the  corporation.’’ 

The  Commission  concluded,  after  having  considered  the  facts,  that 
“the  applicant  can  not  be  entrusted  with  the  responsibilities  of  a  licen¬ 
see.’’ 

—V.  W.  P. 

.1 


Recent  Court  Decisions 

Allen  T.  Simmons  v.  Federal  Communications  Commission,  before  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  No.  8663;  Decided  November  13, 
1944.  ' 

The  Commission  granted  The  WGAR  Broadcasting  Company  a  con¬ 
struction  permit  to  change  the  frequency  of  WGAR,  Cleveland,  Ohio, 
from  1480  kilocycles  to  1220  kilocycles,  to  increase  nighttime  power  and 
change  transmitter  location.  The  appellant,  Allen  T.  Simmons,  had  ap¬ 
plied  for  the  .same  frequency  for  his  station,  WADC,  Tallmadge,  Ohio, 
and  a  joint  hearing  on  the  WGAR  and  WADC  applications,  and  on  an 
application  of  WHBC,  Canton,  Ohio  to  change  from  a  local  frequency  to 
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WGAR’s  old  frequency,  was  held  (See  VII  P.  C.  B.  J.  No.  3,  p.  21). 
After  the  "rant  to  WGAR,  WADC  filed  a  petition  for  rehearing,  which 
was  denied,  and  Simmons  noted  his  appeal  on  January  7,  1944,  under 
Sections  402(b)(1)  and  402(b)(2)  of  the  Communications  Act  of  1934, 
as  amended.  Briefs  were  filed  by  all  parties,  including  the  intervener. 
The  WGAR  Broadcasting  Company,  and  the  case  was  argued  on  October 
3,  1944. 

Appellant  contended  that  the  Commission’s  findings  upon  which  his 
application  Mas  denied  Mere  erroneous;  that  intervener’s  application  was 
granted  in  the  face  of  adverse  findings ;  that  appellant  was  entitled  to  a 
comparative  consideration  of  his  application  with  intervener’s;  and  that 
such  consideration  would  have  resulted  in  a  grant  to  appellant. 

In  affirming  the  denial  of  appellant’s  application  and  dismissing  his 
appeal,  the  Court  said,  in  a  brief  opinion  delivered  by  Justice  Edgerton: 

“We  think  the  findings  on  M'hich  the  Commission  based  its  denial 
of  appellant’s  application  are  supported  by  substantial  evidence.  We 
think  that  public  convenience,  interest  and  necessity  (Communications 
Act  of  1934,  sec.  303(c),  48  Stat.  1082,  47  U.S.C.  303(c))  clearly  require 
the  Commission  to  deny  applications  for  construction  which  M’-ould  men¬ 
ace  air  navigation.  It  follows  that  appellant’s  application  was  rightly 
denied.  No  formal  or  direct  comparison  is  necessary  between  an  appli¬ 
cation  which  must  be  denied  and  one  which  may  be  granted.  Relative 
consideration  is  meaningless  unless  there  are  two  applications  either  of 
which,  considered  alone,  might  be  granted.’’ 

“Since  appellant’s  application  was  rightly  denied  he  has  no  ground 
for  complaint.  He  does  not  contend  that  he  is  worse  off  than  he  would 
have  been  if  intervener’s  application,  as  well  as  his  own,  had  been  denied. 
Accordingly  he  is  not  ‘aggrieved’  or  ‘adversely  affected’  by  the  granting 
of  intervener ’s  application  and  has  no  standing  to  appeal  from  it.” 

— E.  D.  J. 


Radio  Case  Pending  In  Court  of  Appeals 

Ashbacker  Radio  Corporation  v.  Federal  Communications  Commission,  before  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia.  No.  8871. 

The  Commission  granted  John  E.  Fetzer  and  Rhea  Y.  Fetzer,  doing 
business  as  Fetzer  Broadcasting  Company,  a  construction  permit  for  a 
new  standard  broadcasting  station  to  operate  at  Grand  Rapids,  Michigan 
on  1230  kilocycles.  The  application  was  granted  without  a  hearing.  The 
Commission  at  the  same  time  designated  for  hearing  an  application  of  the 
Ashbacker  Radio  Corporation  for  construction  permit  to  change  the 
frequency  of  its  station  WKBZ,  operating  at  Muskegon,  Michigan,  from 
1490  to  1230  kilocycles.  The  applications  were  mutually  exclusive. 
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Ashbacker  Radio  Corporation  petitioned  the  Commission  to  set  aside 
the  Fetzer  "rant  and  hold  a  hearing  on  both  applications  or,  in  the  al¬ 
ternative,  to  stay  the  issuance  of  the  permit  until  the  Ashbacker  Radio 
Corporation  could  file  its  appeal.  The  petition  was  denied  in  toto  and 
the  appeal  was  noted  on  September  30,  1944.  Appellant  also  filed  a 
motion  for  a  stay  order.  The  Commission  has  filed  an  opposition  to  the 
motion  for  a  stay  order  and  a  motion  to  dismiss  the  appeal.  The  inter¬ 
vener,  the  Fetzer  Broadcasting  Company,  has  filed  an  opposition  to  the 
motion  for  a  stav  order,  also. 

— E.  D.  J. 


Amendment  to  Rules  and  Regulations  of  the  Commission 

On  October  16  the  Commission  amended  Part  61  of  the  Rules  gov¬ 
erning  the  construction,  filing  and  posting  of  schedules  of  eharges  for 
interstate  and  foreign  communication  service.  The  purpose  of  the 
changes  is  to  permit  carriers  to  make  certain  changes  in  tariffs  eontaining 
money  order  service  point  and  telegraph  service  point  listings,  effective 
on  not  less  than  one  day’s  notice.  New  paragraphs,  (e)  and  (d),  were 
added  to  Section  61.66  and  Section  61.67  was  amended. 

— E.  D.  J. 


Honor  Roll 


The  following  members  of  the  Association  are  serving,  or  have  serv¬ 
ed,  in  the  armed  forces  of  the  United  States  during  the  present  war. 


James  W.  Baldwin 
Donald  C  Beelar 
William  H.  Blanton,  Jr. 
Fontaine  C.  Bradley 
Charles  Ray  Cambron 
Charles  F.  Duvall 
Frank  U.  Fletcher 
Glen  H.  Foe 
James  E.  Gallagher,  Jr. 
Dellbridge  L.  Gibbs 
John  W.  Guider 
Andrew  G.  Haley 
Edward  K.  Hidalgo 
John  J.  Hurley 
Willson  Hurt 
Ellis  C.  Irwin 

ioseph  E.  Keller 
I'ilham  C.  Koplovitz 
J.  Harry  LaBrum 
Thomas  P.  Littlepage,  Jr. 
Keith  Masters 


Clarence  W.  Miles 
Francis  X.  McDonough 
Duke  M.  Patrick 
William  A.  Porter 
Bolling  R.  Powell,  Jr. 

E.  Gardner  Prince 
Percy  H.  Russell,  Jr. 
Arthur  W.  Scharfeld 
Arthur  H.  Schroeder 
Paul  M.  Segal 
Sherwood  M.  Snyder 
Orla  St.  Qair 
David  E.  Tolman 
Henry  B.  Walker 
Ralph  L.  Walker 
Harry  P.  Warner 
Edward  K.  Wheeler 
George  C.  Wilson 
Thomas  W.  Wilson 
Frank  W.  Wozencraft 
Kenneth  L.  Yourd 
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New  Members 


The  following  have  become  members  of  the  Association  since 
publication  of  the  August  issue  of  the  Journal  : 


Kelley  E.  Griffith 

914  National  Press  Building 

Washington,  D.  C 

John  J.  Hamlyn 
911  7th  Street 
Sacramento  4,  Cal. 

Frank  B.  Quinn 
1415  Erie  Building 
Erie,  Pennsylvania 

Benjamin  Collay 
25  West  43rd  St. 

New  York  18,  New  York 


Marcus  Cohn 
1420  New  York  Ave. 
Washington  5,  D.  C. 

Harold  C.  Cowgill 
1026  Woodward  Building 
Washington  5,  D.  C. 

George  B.  Turner 
15  Broad  Street 
New  York,  New  York 

R.  M.  Booth,  Jr. 

Bureau  of  Aeronautics 
Navy  Department 
Washington  25,  D.  C. 
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Operation  . Aug.,  1944 

Commission  Issues  New  Application  Forms  . Aug.,  1944 

Commission  Orders  Hearings  on  Use  of  Radio  in  Railroad 

Operation  . May,  1944 

Commission  to  Certify  to  Necessity  of  Sale  or  Exchange  of  Radio 

Properties  Under  Multiple  Ownership  Rule  . May,  1944 

Commissioner  Jett  Temporary  Chairman  . Nov.,  1944 

Commission’s  Publication  on  the  Statistics  of  Communications 

Industry  Available  . Aug.,  1944 

Communications  Act  Amendments  Proposed  . Apr.,  1943 

Conditional  Grants,  Commission  Announces  Procedure  for  . Feb.,  1944 

Court  Decisions 

Columbia  Broadcasting  System,  Inc.  vs.  U.  S.  et  al . Jan.,  1943 

Commercial  Telegraphers  Union,  A.  F.  of  L.  vs.  Western 

Union  Telegraph  Co . May,  1944 

F.  C.  C.  vs.  National  Broadcasting  Company,  Inc.  (KOA)  ....Apr.,  1943 

Injunction  Suit  Denied  in  State  Court  . Feb.,  1944 

Josephson  vs.  Knickerbocker  Broadcasting  Co.,  Inc . Jan.,  1943 

Johnson  vs.  Radio  Station  WOW,  Inc . May,  1944 

National  Broadcasting  Co.,  Inc.  et  al.  vs.  U.  S.  et  al . Jan.,  1943 

National  Broadcasting  Co.,  Inc.  (KOA)  vs.  F.  C.  C.  et  al . Apr.,  1943 

Jan.,  1943 

Scripps-Howard  Radio,  Inc.  (WCPO)  vs.  F.  C.  C . Jan.,  1943 

Simmons  vs.  F.  C.  C . Nov.,  1944 

U.  S.  vs.  American  Federation  of  Musicians . Jan.,  1943 

U.  S.  vs.  Mackay  Radio  &  Telegraph  Co . May,  1944 

Western  Union  Tel^raph  Co.  &  Postal  Telegraph-Cable  Co. 

— Marine  News  Service  . May,  1944 

Digest  of  Recent  Court  Decisions  on  Radio  Matters  . May,  1944 

Educational  FM  Radio  Stations  Assigned  Frequencies  . Nov.,  1943 

Effective  Date  of  Multiple  Ownership  Rule  Suspended  . May,  1944 

Executive  Qimmittee  Meetings  . Apr.,  1943 

Nov.,  1943 
Feb.,  1944 
,May,  1944 
Aug..  1944 

Federal  Communications  Act 

Amendments  Proposed  . Apr.,  1943 

Hearings  on  Proposed  Amendments  . Nov.,  1943 

Hearings  on  Proposed  Communications  Act  Amendments 

Concluded  . Feb.,  1944 

Proposals  of  the  Association  . Jan.,  1943 

Apr.,  1943 
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Federal  Communications  Bar  Association 

Annual  Meeting  of  the  Association  . Feb.,  1944  2 

Annual  Meeting,  Notice  of  . Nov.,  1943  I 

Annual  Meeting,  Sixth  . . Jan.,  1943  34 

Association  Annual  Meeting  January  19 . Nov.,  1944  1 

Association  Hears  Talk  by  Commissioner  Jett  . May,  1944  I 

Association  Meeting  September  29  . Aug.,  1944  1 

Executive  Committee  Meetings  . Apr.,  1943  3 

Nov.,  1943  I 

Feb.,  1944  8 

May,  1944  1 

Aug.,  1944  I 

Honor  Roll  . Nov.,  1944  17 

Incorporation  of  . Apr.,  1943  I 

Nov.,  1943  4 

List  of  Members  of  Association  . Feb.,  1944  32 

Membership  of  Committees  .  . Jan.,  1943  38 

Membership  of  Standing  Committees  . Feb.,  1944  10 

Message  from  the  President  . Feb.,  1944  I 

New  Members  . Aug.,  1944  24 

Nov.,  1944  18 

Proposals  for  Legislation  . Jan.,  1943  20 

Apr.,  1913  41 

Report  of  Retiring  President  . Feb.,  1944  3 

Treasurer’s  Repiort  . Feb.i  1944  8 

F.  C.  C.  Accepting  FM  Applications  . May,  1944  9 

F.  C.  C.  Frequency  Allocation  Hearing  . Nov.|  1944  3 

F.  C.  C  Grants  New  Local  Stations  . Feb.,’  1944  20 

F.  C  C.  Makes  Changes  in  Engineering  Department  Personnel  ...  May,  1944  2 

F.  C.  C.  Relaxes  Freeze  Order  . Nov.,  1943  13 

Freedom  of  Speech,  Joint  Resolution  on  . Nov.|  1943  10 

Freeze  Order 

Broadcasting  and  the  War  . Jan.,  1943  43 

Commission  Announces  Procedure  for  Conditional  Grants . Feb.,  1944  21 

F.  C.  C.  Grants  New  Local  Stations . Feb.,  1944  20 

F.  C  C.  Relaxes  Freeze  Order . Nov.,  1943  13 

Policy  Statement  Made  on  New  Relay  Authorizations  . Nov.,  1943  12 

Frequency  Modulation 

Educational  FM  Stations  are  Assi^ed  Frequencies  . Nov.,  1943  14 

F.  C.  C  Accepting  F.  M.  Applications . May,  1944  9 

Relaxation  of  F.M  Rules  . . . Jan.,  1943  38 

Hearing  to  be  Held  on  Frequency  Allocations . Aug..  1944  2 

Hearings  on  Proposed  Communications  Act  Amendments  . Nov.,  1943  10 

Hearings  on  Proposed  Communications  Act  Amendments 

Concluded  . Feb.,  1944  18 

Honor  Roll  . Nov.,  1944  17 

House  Committee  Appoints  Subcommittee  on  Communications  Feb.,  1944  18 

Incorporation  of  Association 

Federal  Communications  Bar  Association  to  be  Incorporated  Apr.,  1943  1 

Federal  Communications  Bar  Association  Incorporated . Nov.,  1943  4 

Index  of  1943  Issues  of  F.  C.  Bar  Journal  . May,  1944  31 

Index  of  Volume  VII  of  F.  C.  Bar  Journal  . Nov.,  1*^4  19 

Injunction  Suit  Denied  in  State  Court  . Feb.,  1944  25 

Investigation  of  F.  C.  C. 

F.  C.  C.  To  Be  Investigated . . Jan.,  1943  33 

Investigation  of  the  F.  C.  C . . . Nov.,  1944  7 

New  Counsel  Appointed  by  House  Select  Committee  to  In¬ 
vestigate  the  F.  C.  C . May,  1944  10 

The  Investigation  of  the  F.  C  C.  By  The  House  of 

Representatives  . Nov.,  1943  25 
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Investigation  of  F.  C  C. — (Cont’d.) 

Investigation  of  Telegraph  Communications  Between  the  U.  S. 

and  Foreign  Points  . Feb,,  1944  32 

Investigation  of  the  F.  C.  C . Nov.,  1944  7 

Jett  Appointed  to  Fill  Vacancy  on  Commission  . Feb.,  1944  19 

Investigation  to  Determine  Radio  Frequencies  for  Railroad 

Use  . Nov.,  1944  7 

ioint  Resolution  on  Freedom  of  Speech  . Nov.,  1943  10 

udicial  Conference  Held  at  Washington  . Apr.,  1943  29 

■ist  of  Members  of  Association  . Feb.,  1944  32 

Aug.,  1944  24 

Nov.,  1944  18 

Membership  of  Committees  . Jan.,  1943  38 

Membership  of  Standing  Committees  . .*. . Feb.,  1944  10 

Multiple  Ownership 

Commission  to  Certify  to  Necessity  of  Sale  or  Exchange  of 

Radio  Properties  Under  Multiple  Ownership  Rule . May,  1944  8 

Effective  Date  of  Multiple  Ownership  Rule  Suspended  . May,  1944  7 

Multiple  Ownership  Rule  Adopted  . Feb.,  1944  23 

Television  (Multiple  Ownership)  '. . Aug.,  1944  9 

Meetings 

Annual  Meeting  of  the  Association,  Notice  of  . Nov.,  1943  1 

Annual  Meeting,  Sixth  . Jan.,  1943  34 

Annual  Meeting  of  the  Association  (Seventh) . Feb.,  1944  2 

Association  Annual  Meeting  January  19  . Nov.,  1944  I 

Association  Hears  Talk  by  (Commissioner  Jett  . May,  1944  1 

Association  Meeting  September  29  . Aug.,  1944  I 

Executive  (Committee  Meetings  . Apr.,  1943  3 

Nov.,  1943  I 

Feb.,  1944  8 

May,  1944  I 

Aug.,  1944  I 


New  Counsel  Appointed  by  House  Select  Committee  to  Investi¬ 


gate  the  F.  C.  C . May,  1944  10 

New  Members  . Aug.,  1944  24 

Nov.,  1944  18 

Newspaper — Radio  Decision  . -Feb.,  1944  It 

Paul  Porter  Succeeds  Fly  as  Commission  Chairman  . . . Nov.,  1944  I 

Philip  Siling  Resigns  . Aug.,  1944  6 

Plotkin  and  Shuebruk  Promoted . Feb.,  1944  19 

Policy  Statement  Made  on  New  Relay  Authorizations  . Nov.,  1943  12 

Post  War  Planning  Discussed  by  F.  C.  C.  Chairman  . Nov.,  1943  15 

Preference  Rating  Order  P-133  . Nov.,  1943  7 

Proposals  of  the  Association  . Jan.,  1943  20 

Apr.,  1943  41 

Proposed  Decisions  of  the  (Commission 

Jamestown  Broadcasting  Co.,  Inc.  (KSJB),  Modification  of 

License  . May,  1944  19 

Mackay  Radio  &  Telegraph  Co.,  Authority  to  (Communicate 

with  Aimers  . May,  1944  22 

Mackay  Radio  &  Telegraph  (Co.,  Authority  to  (Communicate 

with  Dakar  and  Rabat  . May,  1944  22 

M  &  M  Broadcasting  Co.  (WMAM),  Modification  of 

License  . . May,  1944  21 


Press  Wireless,  Inc.,  Authority  to  Communicate  with 


Algiers  . May, 

R.  C  A.  Communications,  Inc.,  Authority  to  (Communicate 

with  Algiers  . May, 

R.  C.  A.  Communications.  Inc.,  Authority  to  Communicate 
with  Dakar  and  Rabat  . May, 


1944 

1944 

1944 


22 

22 

22 
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Proposed  Decisions  of  the  Commission — (Cont’d.) 


Report  of  Retiring  President  of  Association 


Regulations) 


Willoughby  Promoted  to  Chief  Broadcast  Engineer 
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